sponsible waste disposal, and improve the chance that debts owed by individual polluters will be repaid.
I. THE BANKRUPTCY CODE AND HAZARDOUS WASTE CLEANUP

A. The Resort to Bankruptcy by Industrial Polluters
Hazardous waste disposal has emerged as a truly nationwide concern. A report prepared for Congress points to as many as 50,000 toxic waste sites in the United States, each posing severe public health risks, and each with cleanup costs ranging from thousands of dollars to several million. 9 Since 1979, the federal government and at least thirty-six states have responded with legislation. 10 The result is a "complex and diverse new body of state law," ' "I imposing tighter standards than ever before on businesses that handle toxic substances.' 2 The need to comply with environmental regulations and to pay escalating liability insurance rates has boosted operating costs for businesses that own potentially hazardous waste sites. 13 Unable to absorb the cost of environmental regulations, some companies have gone into voluntary bankruptcy to seek protection from their creditors. 14 Under the Bankruptcy Code, companies unable to comply with state or federal cleanup orders have two options. Chapter 11 of the Code allows a debtor to continue in business under a court-approved reorganization 9. Senate Comm. on Envtl. and Pub. Works, Injuries and Damages from Hazardous Wastes-Analysis and Improvement of Legal Remedies, A Report to Congress in Compliance with Section 301 (e) of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 by the "Superfund Section 301(3) Study Group," S. Comm. Serial No. 12, 97th Cong., 2d Sess. 21 (1982) . A recent internal report prepared for the Environmental Protection Agency has estimated that the Federal Government will have to spend between $8.4 and $16 billion to clean up between 1400 and 2200 of the sites. See N.Y. Times, Feb. 8, 1984 , at A18, col. 1 14. As Richard Engel, Deputy Attorney General for the State of New Jersey, has said, the federal bankruptcy laws have "increasingly become a bar to the enforcement of environmental laws" in that state. In approximately 10 major cases per year, defendants in New Jersey seek shelter from environmental enforcement through bankruptcy. Telephone interview with Richard Engel, Assistant Attorney General, Office of the Attorney General of New Jersey (Feb. 8, 1985) ; see also Hoffman plan.' 5 When reorganization under chapter 11 is unworkable because cleanup would drain capital needed to continue operations,' 6 the company may invoke chapter 7 liquidation proceedings to distribute assets of the estate in an orderly manner to the creditors.' 7 Under either chapter, the federal bankruptcy law may offer two shelters from the high cost of complying with cleanup orders: the trustee may invoke the protection of the automatic stay provision, 11 U.S.C. § 362, or petition for court approval to abandon the property under 11 U.S.C. § 554.
The automatic stay provision suspends the "commencement or continuation" of all "judicial, administrative, or other . . . proceeding[s] against the debtor" upon the filing of a bankruptcy petition.' 8 Among other things, section 362(a) therefore precludes an environmental protection agency from suing a bankrupt polluter to recover any expenses incurred in detoxifying a waste site. 1 9 The abandonment provision, 11 U.S.C. § 554(a), permits a trustee, with court approval, to abandon any property found to be "burdensome" or of "inconsequential value" to an estate. 20 Upon the abandonment of any property by the trustee, title to it reverts to the debtor, who is judgment-proof, and the estate is relieved of the obligation to detoxify the site. 21 These two provisions of the bankruptcy code offer hazardous waste site handlers shelter from rigorous environmental requirements.
The inducement to disregard rising standards and costs of waste disposal becomes stronger because of the knowledge that, if necessary, bankruptcy provisions will provide a protective shield. 2 2 Since bankrupt polluters can avoid environmental enforcement efforts under the 15. 11 U.S.C. § § 1101-1129 (1982) . 16 . See infra text accompanying notes 126-28. 17. 11 U.S.C. § § 701-728 (1982) . 18. Id. § 362(a) (1982) . The section in pertinent part provides: Except as provided in subsection (b) of this section, a petition filed under... this title . . . operates as a stay, applicable to all entities, of-(1) the commencement or continuation. . . of ajudicial, administrative, or other action or proceeding against the debtor that was or could have been commenced before the commencement of the case under this title, or to recover a claim against the debtor that arose before the commencement of the case under this title; (2) the enforcement, against the debtor or against property of the estate, of a judgment obtained before the commencement of the case under this title; (3) any act to obtain possession of property of the estate . ... 19. This section may also prevent environmental authorities from enforcing cleanup orders. See infra notes 28-34 and accompanying text.
20. 11 U.S.C. § 554(a) (1982) . This section provides for abandonment after notice and a hearing. A debtor in possession has nearly all the rights of a trustee, including the right to abandon property. See 11 U.S.C. § 1107(a) (1982 
B. The Case Law
Application of section 362(a), the automatic stay provision, to government suits to enforce cleanup orders has generated much controversy. 24 The provision is subject to explicit exceptions for governmental actions to enforce police or regulatory power, 2 5 or to enforce a nonmonetary judgment in such an action or proceeding.
26
Although the provision's legislative history plainly indicates that Congress considered a state's enforcement of an environmental order an exercise of its "police or regulatory power," 27 courts have been unable to agree whether a cleanup order is essentially equivalent to a money judgment and is therefore outside the scope of the "nonmonetaryjudgment" exception, or whether, as a governmental injunction, it is not stayed by the filing of a bankruptcy petition.
In 27. The Senate Report states that where a government unit is suing a debtor "to prevent or stop violation of fraud, environmentalprotection, consumer protection, safety, or similar police or regulatory laws, or attempting to fix damages for violation of such a law," or affecting the "enforcement of an injunction," the action should not be stayed under the automatic stay. S. Rep tection Agency (EPA) requiring Johns-Manville to remove asbestos contamination from a waste site. The court held that the order in effect required "the expenditure of substantial funds from the assets of Manville, ' '29 and was therefore equivalent to a money judgment subject to the automatic stay. In another case, In re Kovacs (Kovacs I),30 the Sixth Circuit decided that because a debtor could only clean up the toxic waste he had released by spending money, the state's suit to enforce the environmental injunction fell within the scope of section 362(a) and was stayed by the bankruptcy proceedings. 3 1 By contrast, the Third Circuit upheld a consent order requiring the owner of a hazardous mine to backfill land, seal off a mine opening, remove contaminated topsoil, and submit comprehensive plans for further action.
32
The court held that the consent order was within the "nonmonetary judgment" exception, even though compliance would deplete the estate. 3 3 Similarly, a district court in Puerto Rico refused to stay an order requiring a chapter 11 trustee to conform with air quality regulations, notwithstanding the fact that to comply, the estate would have to spend $323,000 for dust control equipment. The abandonment provision, section 554, has also been the subject of dispute. In In re Quanta Resources, 3 5 a waste processing corporation was threatened with a $2.5 million cleanup bill pressed by the New York Department of Environmental Protection 3 6 and a costly environmental injunction from the New Jersey Department of Environmental Protection. 37 Arguing that compliance would deplete the estate, Quanta Resources attempted in bankruptcy to abandon two waste sites contaminated with polychlorinated biphenyls (PCBs). Since section 554 on its face gave the trustee a right to abandon all burdensome assets, the bankruptcy court granted the petition. 38 chief executive officer, for polluting public waters, maintaining a nuisance, and killing wildlife, all in violation of state environmental laws. Kovacs failed to comply with a stipulation which enjoined him from causing further pollution and which ordered him to pay $75,000 to compensate for injury to wildlife. When the state appointed a receiver to take possession of all assets belonging to Kovacs and his company, Kovacs filed a personal bankruptcy petition, and asked the bankruptcy court to stay all further efforts to collect the $75,000 owed under the stipulation. 4 8 The Sixth Circuit held that the receiver's effort to seize Kovacs' assets to satisfy the $75,000 judgment was a demand for a money payment that could be stayed under section 362(a). 49 While Ohio's appeal to the Supreme Court for a lifting of the stay was pending, the state moved in the bankruptcy proceeding for a declaratory judgment that the cleanup obligation was not a "debt" dischargeable under section 727(b). 50 The Supreme Court vacated the Sixth Circuit's ruling on the automatic stay in Kovacs I, 5 1 and it affirmed the dischargeability of the stipulated obligation in Kovacs 11. 52 The Court, however, carefully confined its holding in Kovacs II to situations where the defendant cannot render performance" 'other than by the payment of money.' ,,53 That the state had secured a receiver to take possession of Kovacs' assets was significant, the Court stated, since it was clear that the receiver wanted from Kovacs only money to defray cleanup costs. Ohio therefore had converted the cleanup order "into an obligation to pay money, an obligation that was dischargeable in bankruptcy. ' 5 4 By stressing the significance of the appointment of a receiver, however, the Court left open the question whether other types of enforcement orders might be classified as nonmonetary obligations. 5 5 For example, an environmental order may require that a polluter retain an expert consultant to perform expensive testing and decontamination procedures, or maintain supervision over contaminated property until it is no longer hazardous. 56 by the debtor personally, and arguably in their essentials would be requests for money. The Court, however, specifically disclaimed any intent to hold that all environmental injunctions are "debts" dischargeable in personal bankruptcy. Indeed, in dictum, the Court distinguished Kovacs 11 from the Third Circuit's holding in Penn Terra Ltd. v. Department of Environmental Resources 5 7 that an injunction to backfill a mine fell within the nonmonetary judgment exception to the automatic stay provision. 58 Expressing approval of Penn Terra, the Court explained that "[t]he automatic stay provision does not apply to suits to enforce the regulatory statutes of the State, but the enforcement of such a judgment by seeking money from the bankrupt. . is another matter." 59 In avoiding the crucial question of whether an environmental injunction that a debtor can comply with only by the payment of money falls within section 362(a), Kovacs 11 not only failed to clarify the competing concerns of the Bankruptcy Code and environmental statutes; it also created uncertainty for trustees or debtors in possession, for creditors, and for state environmental authorities.
60
Despite Justice O'Connor's comment that the decision "cannot be viewed as hostile to state enforcement of environmental laws," 61 state and federal officials have expressed fear that the case may encourage polluters to exploit the Bankruptcy Code and thus have a wider impact than the Court intended.
6 2 It may, for example, affect the use of the abandonment provision, since the chance that a cleanup order may be enforced notwithstanding the automatic stay will lead practitioners, where possible, to look to 554(a) for a more certain way to avoid cleanup costs. When the Supreme Court reviews In re Quanta Resources this term, it will consider whether or not abandonment can always be used to shed burdensome property.
(calling for specification of particular mechanisms and schedules, and for explicit compliance verification requirements).
57. Until recently, most of the conflicts between government environmental objectives and the Bankruptcy Code have centered on the automatic stay provision. In re Quanta Resources was the first case to address the impact of the abandonment provision, section 554, on environmental enforcement.
A. In re Quanta Resources Corp.
In 1981, environmental agencies in New York and New Jersey issued cleanup orders to the Quanta Resources Corporation after discovering that the waste processing company, by mishandling PCBs, had violated the laws of both states. 63 Recognizing that the cost of bringing its facilities into conformity with state law would far exceed its assets, Quanta filed a voluntary bankruptcy petition under chapter 11 of the Bankruptcy Code. 6 4 Fearing that the state environmental agencies might be able to enforce the cleanup orders under the police or regulatory power exception to the section 362 stay, and unwilling to continue spending over $1000 per week to guard the contaminated properties, the Quanta trustee petitioned the bankruptcy court under section 554(a) of the Code for permission to abandon the properties. 65 Despite objections by the environmental authorities of both states that abandonment would endanger public health and violate state and federal laws, 6 6 the bankruptcy court approved the trustee's request. 6 7 To reduce the health hazards presented by unattended waste in deteri-
63.
Brief for Appellees for the District Court (New Jersey site), at 3, Quanta. The corporation stored more than 500,000 gallons of waste oil, sludge and other refuse-of which some 70,000 gallons were contaminated with hazardous substances-at its Long Island City, N.Y. facility. In Edgewater, N.J., toxicologists discovered that about 400,000 gallons out of some 3.5 to 5 million gallons of oil being stored were contaminated, and that the facility could not be operated safely. 
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orating storage tanks, the New York environmental authorities immediately spent $2.5 million on a partial cleanup, and on appeal asked for a first lien against the assets of the estate, or in the alternative, for the reimbursement of their expenses as administrative costs charged to the estate. 68 The New Jersey environmental agency awaited the results of its appeal of the abandonment order before embarking on a cleanup.
69
A divided Third Circuit panel reversed the lower court decisions to grant abandonment. 70 The majority stated that "[i]f trustees in bankruptcy are to be permitted to dispose of hazardous wastes under the cloak of the abandonment power, compliance with environmental protection laws will be transformed into government cleanup by default." ' 7 1 It rejected the reading given to section 554 by the lower courts and applied a balancing test that weighed the risks to the public against the advantages of abandonment to trustees and creditors. The trustees of Quanta Resources petitioned for certiorari, arguing that the Third Circuit's construction of section 554(a) was inconsistent with the plain meaning and legislative purpose of the statute.
72
B. The Language and Purpose of Section 554
The central question in Quanta is one of statutory construction: whether the privilege of abandonment can be qualified through a balancing test where serious public health hazards are present. If the abandonment privilege under section 554 is intended to be absolute, then balancing in light of the public interest would be impermissible.
The language of section 554 is couched in unconditional terms. "After notice and a hearing," the provision states, "the trustee may abandon any property of the estate that is burdensome to the estate or that is of inconsequential value to the estate." 7 3 The statute on its face thus suggests that burdensomeness and worthlessness are sufficient grounds for abandonment, and that no balancing or weighing of additional factors is warranted. Furthermore, nothing in the House or Senate reports of the provision suggests that Congress intended to limit a trustee's statutory authority to abandon if abandonment adversely af- fects state police or regulatory powers. 74 More specifically, it is apparent that Congress did not anticipate the conflict between section 554 and both state and federal environmental laws.
The Third Circuit, in support of its contention that section 554(a) is subject to balancing when the public interest is jeopardized, offered three arguments. First, the court maintained that in the absence of a clear congressional intent to displace state environmental laws, the Bankruptcy Code should not be construed to preempt them. 75 Since the drafters of section 554(a) did not address its conflict with environmental laws but elsewhere elevated environmental protection objectives over bankruptcy policies, 76 the court concluded that reading a qualification into section 554 is consistent with the objectives of the Code. 77 Second, the court relied on 28 U.S.C. § 959(b) 78 as statutory support for applying a balancing test to section 554.79 Section 959(b) requires trustees, receivers, or debtors in possession to "manage and operate" properties of the estate according to the requirements of the "valid laws of the State in which such property is situated." 80 Although section 959(b) had only been applied in a chapter 11 context, 81 the Quanta court applied it to a chapter 7 proceeding, and argued that the trustee's attempt to abandon contaminated property in violation of state law constituted a violation of section 959(b). 8 
argued, the court may exercise its traditional equity power to deny the trustee's application for abandonment. 8 3 Third, the court maintained that section 554 was meant to codify prior case law. 8 4 Citing three early cases that balanced the public interest against a common law abandonment privilege, 85 the court concluded that a public interest qualification should be read into section 554, since the framers of the Code did not explicitly disavow such an exception. 8 6 None of the justifications for balancing advanced by the Third Circuit, however, is convincing. That Congress specifically excepted some environmental injunctions 8 7 from the automatic stay provision 88 is no indication that the legislature intended policies underlying other provisions of the Code to yield to conflicting environmental protection objectives. The omission of a police power exception for abandonment may have been intentional. 8 9 Nor is the court's reliance on 28 U.S.C.
as interpreting disposal as "operation" or "management" under § 959(b 86. 739 F.2d at 918. 87. The (b)(4) and (b)(5) exceptions were intended to allow normal police functions to go forward, and provide no general indication that federal bankruptcy policies should yield to environmental concerns. During the debates on the (b)(4) and (b)(5) exceptions to the stay legislative leaders stated that "[t]his section is intended to be given a narrow construction in order to permit governmental units to pursue actions to protect the public health and safety and not to apply to actions by a governmental unit to protect a pecuniary interest in property of the debtor or property of the estate." 124 Cong. Rec. 88. 11 U.S.C. § 362 (1982). 89. Congress could have drafted a qualified abandonment provision had it so intended. For instance, the Bankruptcy Code contains a special provision that the abandonment of railroad lines be consistent with the public interest. 11 U.S.C. § 1170 (1982). See, e.g., In re Chicago Rapid Transit Co., 129 F.2d 1 (7th Cir.) (trustee for elevated train line ordered to comply with utility abandonment regulations prescribed by state law), cert. denied, 317 U.S. 683 (1942) . Because of the special role played by the Interstate Commerce Commission in the industry, however, the railroad provisions § 959(b) persuasive, since section 959(b) has not been applied to liquidation proceedings previously. 90 Even if section 959(b) directly conflicts with section 554, section 959 is intended to regulate the conduct of court officers, and thus arguably should yield to section 554, a provision in title 11, the substantive statute. 9 1 Moreover, it is doubtful that abandonment by the trustee is equivalent to "operation" or "management" of the waste site. Contrary to the Court of Appeals' analysis, it would "strain the language to construe 'management of the property'" as including the filing of a petition to abandon.
92
It is also questionable whether courts of appeals possess the equitable power to modify section 554 to accommodate 28 U.S.C. § 959(b).
Section 105 of title 11 grants the bankruptcy court equitable power "necessary or appropriate to carry out the provisions of this title." The bankruptcy court is not empowered by this section to rely on equity to carry out other statutory provisions. It is certainly not empowered to act contrary to substantive provisions within title 11. 93 Finally, the argument that section 554 was intended to codify prior case law is not supported by any statement in the legislative history of the 1978 provision. 9 4 Even if codification were intended, it is not evident that Congress chose to incorporate common law exceptions to the traditional practice of unqualified abandonment. 95 
.").
95. The power to abandon was contemplated by the 1898 Bankruptcy Act with respect to the abandonment of property burdened by taxes, pending applications for patents, trademarks, copyrights, and executory leases. Bankruptcy courts extended the abandonment power to other areas until it was generally acknowledged that in bankruptcy proceedings any type of burdensome property could be abandoned without the need for any special approval by the court. Although bankruptcy abuse by industrial polluters merits judicial attention, the Court of Appeals in In re Quanta Resources overstepped its authority when it read qualifications into section 554(a). Section 554(a) is among the few provisions in the Bankruptcy Code that do not contain explicit exceptions. Forcing a trustee to retain and administer valueless properties could impair his ability to preserve assets for swift distribution to creditors-the paramount purpose of the federal bankruptcy laws. 9 7 The Supremacy Clause 98 mandates that any conflict between the Bankruptcy Code and state environmental laws be resolved in favor of the federal scheme. 9 9
The Supreme Court appears to favor the interpretation of abandonment as an absolute privilege. In Kovacs II, the Court observed that the trustee could have sold the contaminated property, or if the costs of bringing it into compliance with state law were greater than its value, the trustee "would likely abandon it to its prior owner, who would have to comply with the state environmental law to the extent of his or its ability." 10 0 The Supreme Court seems to have adopted an unqualified view of section 554(a), and left any modification up to Congress.
III. PROPOSALS
The inability of courts to prevent polluters from abandoning burdensome properties without contravening the clear language of section 554 may seriously undermine the enforcement of laws designed to protect the environment and the public from hazardous substances.
In enacting sections 554 and 362, it is unlikely that Congress intended to shield industrial polluters from cleanup obligations. Recent environmental legislation plainly indicates that Congress intends to hold violators of federal law responsible for the consequences flowing certain situations, the burdens of governmentally imposed obligations . . .may be a significant part of the "burden" which the trustee is seeking to remove ....").
96. Bankruptcy Rule 608, superceded by II U.S.C. § 6007 (Supp. 1984), provided that the court could "on application or on its own initiative and after hearing on such notice as it may direct, approve abandonment of any property and, without reopening the case may direct the abandonment of any property of inconsequential value discovered after a case is closed. Abuse of the Bankruptcy Code by industrial polluters not only thwarts federal and state policies, but threatens the public welfare. A legislative solution is the proper response. Although the federal bankruptcy law is not the proper vehicle for direct implementation of environmental protection objectives, Congress has been willing to amend the Code to eliminate abuse and accommodate public interests. 10 5
A. Qualification of Abandonment: An Amendment to Section 554
Congress should amend section 554(a) to permit courts to balance the trustee's interest in preserving the assets of the estate against the state's interest in protecting the public from the dangers of toxic waste abandonment. 
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There are common law precedents for a balancing approach. 106 In Ottenheimer v. Whitaker, 10 7 the Fourth Circuit prohibited a trustee in bankruptcy from abandoning several dilapidated barges. Noting that abandonment would violate a federal statute prohibiting the sinking of vessels in navigable channels, the court argued that the trustee's interest must be balanced against the public interest, as well as the injustice of allowing the trustee to abandon a public obligation associated with the barges while retaining other valuable assets.' 0 8 In In re Lewis Jones,1 0 9 a Pennsylvania bankruptcy court required three utility companies to seal up underground manholes, vents, and steampipes before allowing them to be abandoned, because they might endanger public health.11° Moreover, outside bankruptcy, courts have often refused to allow the abandonment of a nuisance and, to protect public interests, have held owners liable for cleanup costs. 1 1 1 A qualification on the abandonment provision of the Bankruptcy Code, however, does present some difficulties. Denying the abandonment of polluted property may delay the proceedings, 1 12 expose the estate to additional administrative expense, 3 1 3 and subject the estate to environmental injunctions under a Penn Terra rationale.' 14 If the cleanup completely exhausts the secured assets of the estate, moreover, the secured creditors might argue that the law effected an "erosion" taking of property protected by the fifth amendment. 113. Id. at 23. 114. Penn Terra held that an environmental order to backfill a mine was enforceable under the § 362(b)(5) exception to the stay, despite the likely depletion of the estate. See supra note 33 and accompanying text. The goal of § 554(a), however, is to allow trustees to reject properties that are burdensome. If an estate must hold onto property and expend funds to clean it up while bankruptcy proceedings are in progress, then this goal is compromised.
115. The amendment declares that private property shall not "be taken for public use, without just compensation." U.S. Const. amend. V. Secured property is subject to the takings clause, see United States v. Security Indust. Bank, 459 U.S. 70, 75 (1982) the interest in rehabilitation that reorganization proceedings serve would be jeopardized if an otherwise salvageable company is pushed into liquidation because it is forced to comply with a cleanup order." 1 6 These problems, however, are not insurmountable. Some additional delay would result if the proposed change were made, but restricting section 554 balancing only to those properties subject to environmental cleanup orders and debts would minimize the disruptive effect. 117 Where special administrative hardships 18 were involved, or the trustee would be exposed to unreasonable personal liability because of disallowance, the court might exercise its equitable power under section 105119 to provide relief.
Although the Supreme Court in Kovacs 11120 expressly declined to decide whether an environmental injunction that could only be satisfied by spending money is equivalent to a money judgment for purposes of section 362(a), 12 1 a consistent extension of the Court's rationale suggests that any obligation that could not be met personally should be viewed as equivalent to a money payment. 122 If this is the case, the vulnerability of an estate to injunctions of the Penn Terra type would be limited.
123
A qualification on the right to abandonment, furthermore, does not in itself effect an "erosion" taking, since disallowing abandonment in a liquidation context does not force a trustee to apply assets subject to an indefeasible security interest to maintain the property. 124 Even if ("The bankruptcy power is subject to the Fifth Amendment's prohibition against taking private property without compensation.") (dictum).
116 123. The stay would operate until the bankruptcy proceedings had come to a conclusion. See supra notes 18, 29 and accompanying text. Taken as a whole, the proposals advanced in Part III would provide a greater opportunity for environmental authorities to recover cleanup debts through the bankruptcy proceedings and a diminished opportunity for them to do so by excepting to the stay.
124. Even if the court denies abandonment, the estate may still seek protection the court's refusal to grant the privilege to abandon a site exposes the estate to cleanup costs that invade secured assets, the court still must determine if the cleanup order is a permissible exercise of the state's regulatory power to protect the public good or whether the environmental statute effects a compensable taking of the secured creditor's property. 125 Disallowing the abandonment of a waste site might hinder the rehabilitation of a company. It is not clear, however, whether the current scheme permits a polluter to abandon toxic waste in a chapter 11 context. 126 28 U.S.C. § 949(b) may prohibit chapter 11 debtors from abandoning hazardous sites in violation of state and local laws. 127 The Bankruptcy Code, in any event, has not been structured to make reorganization and liquidation equally desirable to corporations considering its protection. The Code already contains provisions that allow assets to be drained from an estate in a way that makes liquidation the only feasible option. 128 If reorganization becomes an unattractive alternative for some corporations as a result of the proposal, liquidation is still available.
B. Nondischargeability of Cleanup Debts: An Amendment to Section 523(a)
Restricting abandonment is, however, only a partial solution to the abuse problem. According to Kovacs 11, an environmental debt can be 128. Certain debts are not dischargeable in bankruptcy. See 11 U.S.C. § 523(a)(1) (taxes), (a)(2) (obtained under false pretenses), (a)(4) (incurred through fraud in a fiduciary capacity, embezzlement, or larceny), (a)(5) (alimony or child support), (a)(6) (incurred through willful and malicious injury to another), (a)(7) (fines owed to governmental units), (a)(8) (governmentally guaranteed educational loans). discharged in a personal bankruptcy proceeding.' 29 Thus, where environmental authorities incur expenses either because cleanup costs exceed available assets, or where, in response to crises, the agencies expend their own funds, a discharge may insulate responsible parties from personal liability for cleanup debts. As one commentator has pointed out, discharging a debt is "to some extent, condoning the behavior [giving rise to the debt].' 3 0 By tolerating the violation of federal and state laws, the discharge granted as a result of Kovacs II diminishes the deterrant effect of environmental enforcement.
While discharge has been considered the "heart of the fresh start provisions of the bankruptcy law,"' 13 1 the fresh start policy "is not so important. . . as to negate other important policies which the law feels a responsibility to foster and abet . . . . Certain debts created by the debtor's unlawful or oppressive conduct should remain his obligations."' 3 2 Section 523(a) establishes nine kinds of debts which Congress determined should not be discharged, most of which "concern misconduct by the debtor in the events leading up to the bankruptcy."' 13 3 Among the debts that section 523(a) makes nondischargeable are debts owed for certain taxes;' 3 4 spousal or child support;' 3 5 certain kinds of malicious' 3 6 and fraudulent conduct; 1 3 7 and fines and penalties imposed by governmental units.1 3 8 The bankruptcy laws cannot be exploited to avoid nondischargeable debts, because these debts follow a debtor until they have been satisfied.' 3 9 Cleanup debts which polluters seek to discharge are the result of tortious misconduct which is no less antisocial or irresponsible than the behavior leading to the debts made nondischargable by section 523(b). Considering the widespread nature and gravity of the problem of toxic waste, that should not be dischargeable, section 523(a) should therefore be amended to include debts for cleanup obligations.
Even if section 523 is amended to prevent discharge of environmental debts, corporate officers can take shelter from personal liability for irresponsible management through the corporate form. 1 40 If envi-ronmental laws have vicarious liability provisions that make officers responsible for the cleanup debts of their corporations, however, the deterrent force of the proposed amendment to section 523 would be magnified. Federal and state environmental laws already contain vicarious liability provisions which may hold corporate officers liable for cleanup costs under some circumstances.
14 ' Both CERCLA 14 2 and RCRA, 143 for example, make it possible to bring suit against any "owner or operator" of a hazardous waste facility who contributes to an activity that "may present an imminent and substantial endangerment to health or the environment."
1 4 4 State legislatures should, therefore, consider strengthening the vicarious liability provisions of their antipollution laws.
C. Reimbursement for Cleanup Debts: An Amendment to Section 507
The EPA has estimated that the cost to the federal government alone of cleaning up the more than 22,000 existing abandoned waste sites is as high as 16 billion dollars.'
4 5 States will be spending even more.'
46 Still more will be required to pay for cleanup costs which polluters are able, through the current bankruptcy scheme, to shift to taxpayers. 147 The proposed amendments to sections 554(a) and 532(a) will not significantly improve the chances for reimbursement of cleanup costs within the bankruptcy proceedings. Debts owed to environmental agencies stand seventh in priority behind other unsecured claims, according to the terms of section 507.148 Given this low priority, chances of substantial repayment are minimal.
To diminish the drain on environmental authorities as a result of unfavorable bankruptcy settlements, section 507 should be amended to include environmental debts within the first priority: expenses incurred to administer a bankrupt estate. 14 9 Cleanup costs-charges incurred for preserving and rehabilitating properties of the estate-ought to be considered administrative expenses, and should not be externalized. Ten state legislatures have passed "superlien" laws which would make environmental cleanup debts superior to secured claims.' 50 At the federal level, a proposal to establish a "super-superpriority" for RCRA and Superfund debts-ahead of secured and unsecured claimswas introduced in the House of Representatives, but died in committee. 151 Opposition to state "superliens" has centered on their adverse impact on secured creditors,' 52 and on their conflict with the priorities of the federal bankruptcy provision.' 5 3 By placing certain governmental units ahead of even secured creditors, they intrude on classificationssuch as section 507-that have been established by the Federal Bankruptcy Reform Act. 15 4 The federal "super-superpriority," it is objected, would require the repayment of environmental debts ahead of all claims, and would thus have a crushing economic impact on the affected industries. 155 Giving environmental liens a first level priority under section 507 avoids these problems. To elevate them to the first class of claims improves their chances for satisfaction; yet by ranking environmental debts behind those of secured creditors, the impact on the financial viability of companies that handle toxic substances is minimized. This reordering may result in lower recovery for lenders and higher borrowing rates for entire industries that handle toxic substances. But lesser recoveries and higher rates are reasonable burdens for parties to assume if they deal with companies that handle toxic substances.
156
A remaining question is whether the problems discussed could be alleviated by imposing stringent financial responsibility requirements on potential polluters to pay for cleanup costs in the event of bankruptcy. Both commentators and legislators have sought to rely on costspreading measures to solve the problem; federal and state environmental laws, furthermore, include a variety of special insurance, bonding, tax, or other "financial responsibility" requirements. 15 7 The feasibility of having industry pay for the entire cost of cleaning up toxic waste sites, however, is questionable.
1 5 8 Any general statutory requirement, tax, or bond that is imposed on an industry-wide basis is not related to the particular disposal practices of an individual firm, and consequently cannot deter the improper handling of waste. According to Dean Calabresi, the best deterrence of improper disposal requires that costs be borne by each firm in accordance with the volume of waste it generates. 15 9 Professor Epstein has also argued that insurance only transfers and pools risks. Insurance "cannot reduce the costs associated with those risks or the uncertainties involved in their measurement." 1 60 Cost-spreading approaches may provide a method of paying for cleanups and consequently reduce the need for polluters to take advantage of bankruptcy laws, but they are unlikely to have a deterrent effect on misconduct within the industry.' 6 '
Without disturbing the protective function of the stay provision for debtors, or thwarting the legitimate purposes of abandonment, the amendment of section 507, section 523(a), and section 554(a) will enhance the deterrent effect that Congress intended to produce by passing environmental legislation. It will curb abuse of the bankruptcy law by polluters, and will increase the amounts that can be recovered from them.
CONCLUSION
The recent decision of the Third Circuit in In re Quanta Resources qualified section 554 of the Bankruptcy Code by refusing to allow a trustee in bankruptcy to abandon a dangerous toxic waste site. Although the public interest in denying abandonment was compelling, the history and language of the abandonment statute do not allow this result. This problem is part of a larger clash between the Bankruptcy Code and the environmental legislation of the states and the federal government.
The decision of the Supreme Court in Kovacs II, which considered aspects of the conflict between the Code and environmental laws, did not resolve crucial issues or provide needed guidance. To curb abuse of the bankruptcy laws without impairing the automatic stay provision, the Code should be amended to qualify the abandonment privilege and to prevent the discharge of cleanup orders in personal bankruptcy. States should consider adding stronger vicarious liability provisions to existing environmental laws. Finally, to improve opportunities for environmental authorities to recover cleanup debts, these debts should be given higher priority within the bankruptcy scheme.
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